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1) The Care Act 2014  

The Care Act 2014 sets out a clear legal framework for the protection of adults with care and support needs 

who are at risk of abuse or neglect. The Act established duties such as the Local Authority’s duty to make 

enquiries (or cause them to be made) where there is a safeguarding concern about an adult, and to establish 

a Safeguarding Adults Board. Under the Act, safeguarding is not confined to the work of the local authority 

but is the work of everyone who has contact with a person with care and support needs, captured in the 

phrase: “safeguarding is everyone’s responsibility”. Under the Care Act, safeguarding is principle-led, not 

process-led, that is - many aspects of the process are not proscribed but whatever actions are taken must be 

in line with the six key principles: empowerment, prevention, proportionality, protection, partnership and 

accountability.  

The Care Act noted that safeguarding interventions must also have regard to the Well-being Principle. Being 

able to live free from abuse and neglect is a key element of well-being.  The legislation recognised that 

statutory agencies sometimes acted disproportionately in the past, for example, removing an adult at risk 

from their own home when there were other ways of preventing harm.  In the words of one High Court Judge 

‘What good is it making someone safer when we merely make them miserable? ’  For that reason, any actions 

taken to safeguard an adult must take their whole well-being into account and be proportionate to the risk 

of harm.

Further guidance to the Care Act emphasised the need to ‘Make Safeguarding Personal’.  This describes the 

importance of a person-centred approach, and recognises that adults may make choices that may mean that 

one part of our well-being suffers at the expense of another – for example we move away from friends and 

family to find better housing. Similarly, adults can choose to risk their personal safety; for example, to provide 

care to a partner with dementia who becomes abusive when they are disorientated and anxious.  None of us 

can make these choices for another adult. If we are supporting someone to make choices about their own 

safety, we need to understand what matters to them and what outcomes they want to achieve. The Guidance 

recognises that empowerment must be balanced with a duty of care and the principles of the Mental Capacity 

Act and the Human Rights Act. 

2) Mental Capacity Act 2005  

The Mental Capacity Act 2005 provides a statutory framework for people who lack capacity to make decisions 

for themselves, or who have capacity and want to make preparations for a time when they may lack capacity 

in the future. These can be small decisions – such as what to eat or wear that day – or major decisions, such 

as where to live or what happens if abuse has occurred. The Act sets out who can take decisions, in which 

situations, and how they should go about this. The Act applies to everyone, not just the statutory health and 

social care agencies: any organisation that offers something that requires a choice, a decision, consent, a 

signature or other agreement with a suggested course of action important to a person’s health and care, is 

expected to conduct a capacity assessment if they suspect that the person does not fully understand what is 

being offered to them.  

The Mental Capacity Act sets out 5 key principles:  

The presumption of capacity – every adult has the right to make his/her own decisions and must be assumed 

to have capacity to do so unless it is proved otherwise.  

 

 



 

 

The right of individuals to be supported to make their own decisions – people must be given all appropriate 

help before anyone concludes that they cannot make their own decisions. 

Unwise decisions – a person is not to be treated as unable to make a decision merely because it is considered 

to be unwise. (Note: it does not follow that the worker has to facilitate an unwise decision!) 

Best interests – anything done for or on behalf of a person without capacity must be in their best interests. 

Least restrictive alternative – anything done for or on behalf of a person without capacity should be the least 

restrictive of their basic rights and freedoms. 

There are cases where people lack the capacity to consent to particular treatment or care that is recognised 

by others as being in their best interests, or which will protect them from harm. Where this care might involve 

depriving vulnerable people of their liberty in either a hospital or a care home, extra safeguards have been 

introduced in law – Deprivation of Liberty Safeguards (DOLS), to protect their rights and ensure that the care 

or treatment they receive is in their best interests. DOLs will be replaced with Liberty Protection Safeguards 

(LPS) in 2022.  

For guidance on understanding and assessing mental capacity, see https://capacityguide.org.uk. 

3) Human Rights Act 1998  

The Human Rights Act 1998 (which was extended by the Care Act 2014) sets out the fundamental rights and 

freedoms that everyone in the UK is entitled to and compels public organisations to treat everyone equally, 

with fairness, dignity and respect. It covers issues such as your right to a private and family life, to personal 

liberty, and to freedom of religion and belief (further information about the rights included in the Act ). 

It applies to all public authorities (such as central government departments, local authorities and NHS Trusts) 

and other bodies performing public functions, including private and voluntary sector organisations that are 

commissioned with public funds, or who accept payment from public funds (eg. registered care providers), 

including Direct Payment situations. These organisations must not interfere with a person’s human rights. 

Sometimes they must also take to protect someone’s rights when they are at risk. For 

example, the Police have a positive duty to protect you if they know your life is in danger from someone. If 

they don’t act to protect you they may breach article 2 which protects your right to life. Similarly, a public 

authority that knows an adult with care and support needs is being abused has a duty to protect that person 

from inhuman or degrading treatment.  

The Human Rights act covers everyone in the United Kingdom, regardless of citizenship or immigration status.  

4)  There are many other pieces of legislation relevant to safeguarding adults, for example,  

Legislation related to specific forms of abuse, such as the Modern Slavey Act 2015, the Sexual Offences Act 

2003 or laws related to hate crime. 

Legislation regarding information sharing such as the Data Protection Act 2018  

Legislation around workforce issues such as safer recruitment, for example, The Disclosure and Barring 

Service (created under the Protection of Freedoms Act 2012

https://www.citizensadvice.org.uk/law-and-courts/civil-rights/human-rights/the-human-rights-act-1998/
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